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Introduction

Nearly 5§ million public school students in the United States are classified as
English learners (ELs), a number on the rise in recent decades. From 2000 to
2015, ELs increased from 8.1 to 9.6 percent of the total student population,
according to the most recent data from the National Center for Education
Statistics." Within this group of EL students, nearly 15 percent also qualify for
special education services.” These students are commonly referred to as “dual-
identified,” entitled to receive extra supports for both English language
acquisition and learning with a disability.

But this subgroup of dual-identified students is not well understood or well
served. Across the country, districts, schools, and educators struggle to discern
whether students are lagging because of disability, language proficiency, or both,
and then further struggle to provide appropriate instruction and related services
that meet the comprehensive needs of each individual student.

Designing policies and practices that meet the diversity of language development
and disability needs is inherently difficult work. Indeed, delivering appropriate
services and supports for students with disabilities from monolingual, English-
speaking families is, by itself, a complex challenge for schools. The work of
appropriately identifying and serving students becomes all the more complicated
when a student is learning across multiple languages. Disentangling issues of
language acquisition and disability in the youngest years, when children are
learning to speak, read, and write for the first time, is even more difficult.

One of the largest policy concerns is the disproportionate identification of EL
students with learning disabilities. This problem cuts in both directions: Studies
suggest that ELs are at risk of being both over- and under-identified for special
education services. The EL student population also faces challenges beyond
language acquisition. ELs are more likely than non-ELs to live in low-income
families, to attend schools with high concentrations of other low-income ELs,
and to experience limited or interrupted formal schooling, high mobility, low
attendance, and medical problems stemming from unreliable access to health
care.’ The EL population is enormously diverse, representing different races,
ethnicities, nationalities, and languages spoken. It is also not a static population,
as students who are classified as ELs will be reclassified as English proficient.*
These realities further complicate the process of developing equitable and
effective strategies for dual-identified EL students.

The following brief provides an overview of the separate but intersecting federal
policies that govern the identification of and services provided to English learners
and students with disabilities. This overview will frame key opportunities to
serve ELs with disabilities more equitably with the aim of helping policymakers,
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advocates, and practitioners take more strategic action on behalf of these
students.
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The Federal Policy and Funding Landscape

To understand the current structures impacting dual-identified students, it is
critical to understand the intersecting federal education policies that apply. Even
as there is huge variation in the details of implementation, federal parameters
represent the starting point and minimum standard for what state and localities
must do to serve dual-identified students.

Federal policy addresses the education of EL students and those with disabilities
in parallel yet distinct ways. Legislation and civil rights rulings separately protect
both groups, requiring that schools accurately identify students for each category
and provide extra instructional supports and services.’ In both cases, federal
policy calls on education leaders to determine how to serve children in ways that
meet their targeted or individualized needs but do not segregate and
inadvertently restrict their potential.®

Special Education Policy

The backbone of federal special education policy is the Individuals with
Disabilities Education Act, or IDEA.” First enacted in 1975, the law requires
schools to provide a free appropriate public education to children with
disabilities. The largest part of the law, Part B, covers children ages 3 through 21.
IDEA Part C covers infants and toddlers from birth to age 3.* Schools must
provide services in the “least-restrictive environment,” which means that
students with disabilities should be integrated with peers who do not receive
special education services to the greatest extent possible.”

Under IDEA’s “Child Find” mandate, states must actively identify all children,
birth to age 21, who may qualify for services.'® Child Find obligates states to
search and account for all children who may need special education services,
including children who are homeless, migrant, or in private education settings.
Child Find systems rely on referrals from caretakers, primary care physicians,
local media campaigns, public notices, and connections with other community
partners.”

Within public schools, IDEA specifies that any student with a suspected disability
should receive an evaluation at school to determine if he or she qualifies for
special education services. Parents have the right to request an evaluation at any
time (or withhold their consent for a school to administer one)."”” While there is
considerable variation in how evaluations are carried out, the law requires an
evaluation by a multidisciplinary team, which can include observation and
formal or informal assessment.'3 After an evaluation, a school will typically hold
an eligibility meeting with parents, the child’s general classroom teacher, a
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special educator, school administrators, and others. At the meeting, the team
reviews data from the evaluation and other sources, such as from parents,
classroom teachers, student work samples, and other records. Once all the
information has been reviewed, the team determines whether a student qualifies
for special education services.

To qualify under IDEA, a student’s school performance must be “adversely
affected” by a disability in one of the 13 categories, including autism, specific
learning disability, speech or language impairment, intellectual disabilities,
emotional disturbance, and other health impairment (such as attention and
executive functioning disorders)."*

During the evaluation process, IDEA also requires that assessment and other
materials are provided and administered in the child’s home language, by trained
personnel, and “in the form most likely to yield accurate information on what the
child knows and can do academically, developmentally, and functionally.”® This
requirement is appended with “unless it is clearly not feasible to so provide or
administer,” an important caveat given the increasing diversity of languages
spoken within school districts.’® Parent participation is a central tenet of IDEA
and by law schools must take steps to ensure that parents are informed and
included in team meetings and decisions. For parents with limited English who
require language assistance, schools must provide an interpreter and translate
any written documents into the family’s home language.”

Once a student qualifies for special education services, the team develops an
Individualized Education Plan (IEP), a legal document that details the
specialized instruction and services a school will provide.'®

English Learner Policy

Federal policy related to English learners primarily involves Titles I and III of the
Elementary and Secondary Education Act.” Congress most recently
reauthorized this law in 2015 as the Every Student Succeeds Act (ESSA). Title I of
ESSA provides additional funds for low-income schools and includes
accountability provisions related to EL achievement and growth in English
language proficiency. Title III focuses exclusively on EL services and funding.

Under Title III of ESSA, states must follow a process for identifying K-12 ELs.
Similar to IDEA’s process for identifying students with disabilities, Title III allows
states considerable variation within this process.*® Typically, however, the
process begins with a home language survey that schools send home with all
incoming students (kindergarteners and other students enrolling for the first
time) to identify the pool of students who speak a language other than English at
home. Next, students in this pool participate in a screening assessment of their
English language skills. Students who score below a state’s benchmark are
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formally classified as ELs and are eligible for a language instructional
educational program, such as English as a second language (ESL) or bilingual
models.”

EL students are tested annually in their English language development. Once
they meet the state’s proficiency benchmark, they are reclassified as fluent
English proficient, and additional language services are phased out.”” After
exiting EL status, these former ELs must be monitored by the district for at least
two years to ensure they are progressing comparably to their never-EL peers.

English Learners with Disabilities: Shining a Light on Dually Identified Students

Special Education Process Under IDEA EL Education Process Under ESSA

Referral for evaluation under “Child Find” Home language survey sent out at enrollment
Evaluation Language screening assessment

e
Py

Eligibility meeting Student classified as EL based on state criteria

Py
¢

IEP created Delivery of language instructional education program

¢
¢

Delivery of specially-designed instruction and services Annual testing to assess progress

¢
s

Annual IEP meeting to review or revise goals Student exits program when proficient
Re-evaluation of student every three years Monitor for at least 2 years

November 2016), https://wwi d. b ffi glish: Itoolkit.pdf;
National Dissemination Center for Children with Disabilities,"The Basic Special Education Process under
IDEA 2004," 2011, https://www.p .0rg/wp: tent/uploads/repo_items/10steps.pdf.

Source: Adapted from English Learner Tool Kit (Washington, DC: U.S. Department of Education, 4
list/oela/enalish- toolkit, /
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/

Because the groups of students represented under IDEA and ESSA overlap in the
case of dual-identified ELs, lawmakers and administrators have made some
effort to coordinate the two separate domains. For example, ESSA guidance
explicitly notes that Title III funds may be leveraged for the professional
development of special education teachers working with ELs.”* The new Title III
requirements also mandate—for the first time—that states report on the
academic progress and achievement of dual-identified ELs as a distinct
subgroup.** In comparison, under IDEA, states must report data on the number
and percentage of children with disabilities receiving services, disaggregated by
subgroups, which includes limited English proficiency status.”
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IDEA and Title Ill: The Intersection of Chronic Underfunding

These two pieces of federal legislation—IDEA and ESSA—provide an important
backdrop for dual-identified learners, defining who these students are and
shaping what services they are eligible to receive. To execute federal
requirements under IDEA and ESSA’s Title I1I, schools need adequate financial
resources. Congress, however, has chronically underfunded both policies,
impacting ELs with disabilities in a compounded way.

When Congress first passed IDEA in 1975, it promised to pay for 40 percent of the
overall average cost of educating students with disabilities. It has never come
remotely close to this amount: in the last eight years, federal funding has hovered
around 16 percent, less than half of the original goal.?® This trend exists in the
context of escalating special education costs, as the number of children with

disabilities rises and the legal standard for special education benefits increases.”

Although federal dollars must supplement and not supplant local spending,
Congress’s failure to provide sufficient resources has strained state and district
compliance with IDEA. The lack of sufficient federal support can lead state and
local leaders to cut special or general education services, limit the hiring of
necessary teachers and personnel, and even cap special education identification
rates.”® States and districts looking to cut costs may find a vulnerable target in EL
students and their families, and disproportionately deny their access to special
education when scaling back on services.

Texas offers a case in point. According to a Houston Chronicle investigation, state
officials devised a system to keep tens of thousands of children out of special
education. Motivated to lower costs, leaders set an arbitrary target in 2004 that
no more than 8.5 percent of students should be identified for services—despite a
state and national average of around 13 percent.” English learners seem to have
been hit the hardest. While overall EL enrollment rose, EL enrollment in special
education dropped by § percent. By 2016, just over 7 percent of ELs in Texas
(compared to 9 percent of non-ELs) were identified for special education.>°

In the case of EL funding, a similar story of rising costs but stagnant (or
decreasing) funds exists with Title III allocations. In 2002, Title Il received $664
million to serve around four million ELs, working out to about $166 per student.
Advocates considered this amount inadequate at the time, and it fell far below
the $750 million authorized by Congress.*' For fiscal years 2015 through 2019,
Title III appropriations remained flat, at $737 million for closer to five million
students, about $147 per student.’” The relative ratios convey a downward trend
of investment. Moreover, the flat spending levels continue despite the fact that
Congress authorized substantial increases in Title III spending under ESSA,
allowing allocations as high as $885 million by 2020.%
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Challenges and Strategies for Accurate
Identification

IDEA mandates that states identify all children with disabilities who qualify for
additional supports and services, including English learner (EL) students.
However, identifying ELs with disabilities accurately and reliably has proven
difficult within PreK-12 education systems. Often, educators overlook or discount
the presence of a disability, believing that issues stem from a student’s limited
English skills. Other times, the opposite occurs: educators falsely conclude that
difficulties in language learning indicate a need for special education.

In part, complications result from the fact that several features of language
learning mimic those associated with certain disabilities. For example, as
highlighted by the U.S. Department of Education’s English Learner Tool Kit,
ambiguous learning behaviors for EL students may include: delays or no
response to questions and directions from a teacher; the inability to decode
English words correctly when reading; spelling words incorrectly and sequencing
them out of order within sentences; difficulty completing word problems in math;
and appearing inattentive, easily distracted, or unmotivated (in the context of a
curriculum delivered only in English).3*

The root cause of these and other behaviors may validly reflect language
development, disability, some combination of the two, or other factors.”
Therefore, correctly identifying EL students for special education presents an
ongoing challenge for school systems needing to make determinations carefully
and consistently.

A Two-Pronged Issue: Trends of Under- and Over-ldentification

Schools across the nation both over- and under-identify ELs with disabilities, as
emphasized in a recent consensus report on ELs by the National Academies of
Sciences, Engineering, and Medicine.3* Overall, at the national level, EL students
are underrepresented in special education.”” But looking deeper, other trends
appear.

First, the data indicate a high degree of state and district variability. For
example, in contrast to the national pattern, some states with the largest EL
populations—such as Nevada, New Mexico, New York, and California—have
historically over-identified ELs students for special education.’® In California,
ELs make up around 23 percent of the total student population but represent 31
percent of students with disabilities.’® And yet, researchers have found ELs to be
both over- and under-represented by district, grade level, and by EL status when
they first enter school.*°
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Second, trends in identification vary by age or grade level. In the years before
third grade, ELs are generally under-identified. By the secondary school years,
however, ELs tend to be over-identified in special education.*' For instance, in
grades 6 through 12, ELs are more than 3.5 times more likely to qualify for special
education than non-EL peers. While this could be the result of ineffective EL
instruction in earlier grades, it likely reflects variation in how and when ELs are
reclassified as English proficient. +*

Most notably, school systems over- and under-identify students based on the
type of disability. For instance, the most common category for all students with
IEPs is specific learning disability (SLD), which covers 34 percent of students who
qualify for special education services.* Speech/language impairment is second
at 19 percent.

Percentage distribution of students ages 3—21served under the
Individuals with Disabilities Education Act (IDEA), by disability
type: School year 2017-18

Specific Learning Disability _
Speech or Language Impairment _

Other Health Impairment _

Autism N

Developmental Delay

Intellectual Disability 6 |

Emotional Disability (5 |

Multiple Disabilities 2 |
Hearing Impairment I 1
Orthopedic Impairment . 1

Note: Visual impairment, traumatic brain injury, and deaf-blindness are not shown because they
each account for less than 0.5 percent of students served under IDEA.

Source: U.S. Department of Education, Office of Special Education Programs, Individuals with Disabilities
Education Act (IDEA) database, retrieved December 27, 2018, from
https://www2.ed.gov/programs/osepidea/618-data/state-level-data-files/index.html#bcc; and National Center
for Education Statistics, National Elementary and Secondary Enrollment Projection Model, 1972 through 2028.
See Digest of Education Statistics 2018, table 204.30.

NEW AMERICA

SLD is defined under IDEA as “a disorder in one or more of the basic
psychological processes involved in understanding or in using language that is
spoken or written, that may manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical calculations.”** The category
includes a range of “perceptual disabilities,” including dyslexia, dyscalculia, and
dysgraphia.
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National research indicates that the categories of SLD and hearing impairment
have higher proportions of students also identified as ELs, while other disability
categories such as autism and emotional disability have lower proportions of
students who are also identified as ELs.* According to the U.S. Department of
Education, "Among ELs with disabilities, nearly 50 percent had a specific
learning disability, compared to nearly 38 percent of students with disabilities
who are not ELs. Similarly, 21 percent of ELs with a disability, compared to 17
percent of non-ELs with a disability, were identified as having a speech or

language impairment."*®

Percentage of EL versus non-EL students in the top 6 disability
categories under IDEA

Non-ELs with IEPs ELs with IEPs

Autism m . 6%
Emotional Disturbance 6% . I 2%

Intellectual Disability 7% . . 7%
= n-
Speech Language Impairment -

Other 7 categories combined 8% . . 7%

Other Health Impairment

Specific Learning Disability

Note: Other categories include Traumatic Brain Injury, Visual Impairment and Blindness,
Deaf Blindness, Multiple Disabilities, Orthopedic Impairment, Developmental Delay,
Hearing Impairment and Deafness

Source: U.S. Department of Education Data Story EL Characteristics: https:/www2.ed.gov/datastory/el-
characteristics/index.html#one. Retrieved June 28, 2019 ® Get the data @ Download Image

Certain parameters around eligibility also impact trends of over- and under-
identification. For example, IDEA includes a special rule referred to as the
“Exclusionary Clause,” which stipulates that children cannot be deemed eligible
for special education services if limited English proficiency is “the determinant
factor” impacting such a decision.*” IDEA further excludes eligibility from the
specific learning disability category if the disability results from “visual, hearing
or motor disabilities”; “mental retardation”; “emotional disturbance”; or
“environmental, cultural, or economic disadvantage.” These factors must be
ruled out as the primary cause of a student’s academic and learning difficulties to
determine and maintain eligibility for special education services. The underlying
principle is that a child should not be regarded as having a disability if (1) he or

newamerica.org/education-policy/reports/english-learners-disabilities-shining-light-dual-identified-students/

13



she has not been given sufficient and appropriate learning opportunities, or (2)
the child’s academic struggles are primarily due to other factors. However, while
intended to protect ELs from inappropriate over-identification, these
exclusionary clauses can lead to confusion and improper diagnosis.48 There is,
for example, no shared definition of what it means for a child to be
“environmentally or culturally” disadvantaged.*® The ambiguity of these clauses
further contributes to inconsistent identification patterns overall.

This dual nature of misidentification—the risk of over- or under-representing ELs
—is important to remember when analyzing data and monitoring representation,
which IDEA requires states and the federal government to do. For example, the
U.S. Department of Education recently led a multiyear analysis of special
education representation, but only flagged measures of overrepresentation (i.e.,
districts with risk ratios above the national median). *° By omitting measures of
underrepresentation, the analysis obscures the extent of misidentification for
ELs.
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Policy Considerations

There is clear room for improvement at the policy level to more accurately
identify ELs with disabilities and provide appropriate instructional services.
Researchers have recognized several system weaknesses, pointing to gaps in
educator knowledge of the language acquisition process, child development, and
disability; a dearth of bilingual instructional knowledge and practices; weak
referral strategies; and inappropriate assessment tools.

Here are seven ways that leaders and policymakers can strengthen education for
ELs with disabilities:

1. Provide clearer policy guidance. Many states lack clearly defined
procedures or expectations for educators when referring EL students for
special education. The lack of basic guidance for dual-identified ELs
fosters confusion and varying interpretations from teachers about the
rules they need to follow.’" A 2019 review by the Institute of Education
Sciences found that nine states, seven of which are among the top 20
states with the highest EL populations, have publicly available manuals or
handbooks on best practices to navigate the identification process for ELs.
52 These in-depth resources offer case examples, checklists, sample
intervention programs, and explicit decision criteria for referrals. This
basic, common starting point is crucial to foster more consistency in
decision-making.*

2. Prioritize early identification for young ELs. IDEA (Part C) calls for
the identification of infants, toddlers, and preschoolers with special needs
starting at birth. In these early years, research shows ELs are less likely
than their non-EL peers to be referred to early intervention and early
childhood special education services. One study found that four-year-old
ELs were 48 percent less likely to be referred for early intervention
compared to non-EL peers.** This trend is unfortunate, given that studies
show early intervention can mitigate or even eliminate long-term effects
of a disability on a child’s development.” Leaders should invest more
aggressively in early identification methods, such as early developmental
screening in a child’s home language. As a positive step forward, Head
Start’s new regulations require screening in English and in a student’s
home language. However, few state pre-K programs require
developmental language screening in English, let alone in other
languages.’®

3. Improve evaluation and assessment practices. As a baseline,
assessment tools should be culturally appropriate and yield results that are
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psychometrically valid and reliable.’” Moreover, it is critical that
assessment administrators evaluate ELs in their home language and in
English to yield meaningful data, as any delay or disability will be
observable across both languages in most cases.”® IDEA requires such
bilingual assessment when students have academic skills in their native
language and stipulates that it be administered by trained bilingual
personnel to the extent possible. However, despite these mandates, the
Department of Justice and Department of Education’s Office of Civil
Rights have found that ELs are frequently tested in English only.*’

. Train and support educators in developing key knowledge and
sKills. Since creating a more effective identification process relies on
implementation by educators, it is vital that they have a solid
understanding of how culture, language, and disability intersect. Well-
designed pre-service learning and in-service professional development
(PD) should address typical and atypical language and literacy
trajectories, formal and informal evaluation practices, instructional
strategies that correspond to each stage of language development, and
early intervention strategies.*® States and districts should also provide
ongoing training for teachers to support their implementation of effective
practices for instructing ELs with disabilities. As highlighted in 2017
guidance from the Council of Chief State School Officers (CCSSO), PD for
dual-identified ELs should focus primarily on how to embed supports and
accommodations in instruction and assessment.® According to CCSSO,
states should also use PD to explicitly counter the idea that special
education services can replace English learner services; ELs with
disabilities have a right to both special education and English language
services by federal law.

. Institutionalize collaboration. General educators, special educators,
English language specialists, and paraeducators all play an important role
in supporting dual-identified ELs. Though a multidisciplinary team must
come together to develop a student’s initial IEP, educators often work in
silos in their day-to-day work. School administrators should reserve and
prioritize time for cooperative planning where educators can meet
regularly to align IEP goals with language objectives, discuss strategies,
review data, and consider adjustments to services.® At the district and
state level, administrators can build explicit connections between
different divisions working with these students. For instance, California’s
English Learner Support and Special Education Divisions have held a joint
symposium on supporting ELs in recent years. Within the Colorado
Department of Education, the special education branch funds a portion of
staff salaries in the EL branch, writing collaboration for dual-identified

ELs into core job responsibilities.®
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6. Support home language as an asset. For dual-identified students, one
of the biggest questions revolves around whether to integrate home
language supports. Similar to debates in EL education, some educators
fear that using the home language will confuse students and delay
progress. However, in an academic review of over 60 studies spanning 30
years, no research supported this conclusion.®* Rather, compared to
English-only approaches, researchers found that interventions that used
both home language and English result in similar or even greater rates of
growth in English abilities.® In New York, leaders have acted aggressively
in light of this research base, promoting bilingual education for all
children—including ELs with disabilities—and launching the nation’s first

dual language program for students with autism.

7. Expand bilingual supports, including through the use of
technology. The majority of states now report a shortage of bilingual
educators, including special educators, school psychologists, speech-
language pathologists, and others who play a central role in identifying
and supporting dual-identified ELs. Expanding the number of bilingual
personnel would allow for inclusive rather than exclusionary services for
ELs with disabilities. When bilingual staff members are unavailable,
school systems can explore telepractice strategies, such as interactive
video conferencing. This strategy has proven particularly useful for
speech-language specialists delivering online services for EL children. A
promising example of this model is the dual language support program at
the Center for Hearing and Speech, located in Houston, which utilizes
remote technology to provide bilingual services to a growing population of
ELs who are deaf or hearing impaired and live in rural areas across Texas.
57 For school systems facing similar limitations, using technology can help
expand bilingual services for ELs when in-person options are not
practical.®®
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Conclusion

Designing and implementing more effective identification policies and
instructional practices for ELs with disabilities should be a priority for leaders at
the school, district, and state levels. Without thoughtful consideration in these
areas, ELs who genuinely need extra supports and services will fall through the
cracks, and students without disabilities may be placed in environments
misaligned with their learning needs.

While there is much more complexity than can be presented here, education
leaders seeking to support dual-identified ELs should begin by understanding the
basic parameters of federal policy under IDEA and ESSA and the core issues
impacting EL students with disabilities. With this as a starting point, school
systems can move towards applying particular strategies within their own
contexts and constraints.

More fundamentally, policymakers at all levels must recognize that “English
learners” are not a monolith. The EL category represents a diversity of students
with unique needs and abilities.® By shining a light on ELs and their various
intersections with other student groups, education leaders can create more
equitable, responsive, and individualized school experiences that help all
students reach their fullest potential.
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